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Commission - A Search for Possible Alternative 
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Abstract 

This article deals with the issue “why it is always needed the intervention of the judiciary in the 

work of administration”. Independence and transparency in the election conducting body are always 

necessary for a free and fair election. The influence of the ruling party upon the election commission 

is evident from practice. The process of appointment of election commissioner once again became 

controversial in the recent appointment. The petition was filed before the supreme court for directing 

government rule and procedure of appointment and also asked for the intervention of the chief justice 

in the process of appointment of election commissioners. One alternative can be the British system 

which has proven effective in ensuring an independent election commission and in conducting 

elections in a free and fair manner. By involving political parties in the process this system has 

eliminated the chance of any misconduct or favoritism by commissioners as all of them come with a 

choice of different political parties. This will bring faith in the election commission and its decision 

and ensure the independence of the election commission of India. 
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Background 

Transparency brings faith in any institution and such faith became very essential in the case of 

the election commission of India which is the highest body that controls and conducts the 

election for the whole country. Election being oxygen for democracy is always seen and expected 

to be free and fair. Due to this fact Institution of Election commission was created independently 

from the executive by the constituent of assembly for a country like India with its vast areas and 

huge diversity. The procedure of Appointment of Election commissioner is under consideration 

by the constitutional bench where the Appellant has pleaded for the enactment of law-related 

appointment instead of the following convention and inclusion of the Chief Justice of India in 

the appointment of the election commission as.2  

Underlying Issues 

I.  Whether the appointment procedure influences the government or not?  

II. How to ensure the independence and integrity of this institution?  

III. Whether the inclusion of the judiciary will work or whether we have to look for 

alternatives? 

Analysis 

A recent petition aims to ensure a free and independent election commission which was the 

vision of the constitution makers as evident from their choice for an independent and separate 

election commission for the whole country rather than opting for it as an agency of government.  

Indian administrative system is such that the prime minister and their cabinet have substantial 

influence in the appointment of almost all important institutions. The reason is that 

appointment is done by a president who has to work with the aid and advice of the Prime 

Minister and cabinet but the president is elected with the support of a party that has a majority 

in the parliament means the party in government hence actual power is exercised by the Prime 

Minister and the cabinet or in one word by the government. Another aspect is the tenure of each 

commissioner as it is alleged that the government intentionally proposes such names who have 

few years in retirement and it has been seen that very few commissioners complete the period of 

6 years. Therefore, the government has a substantial effect on the appointment process. Also in 

India, all three organs of government are not fully independent we can observe the executive and 

legislature work together where the executive has the upper hand while the judiciary seems an 

 
2 Anoop Baranwal v. Union of India 104/2015 
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independent organ that could also intervene through judicial activism while the executive play 

important role in appointment in Higher judiciary hence, we can observe the dominance of 

executive over the administrative system. 

If we want an independent Election commission another option is to come up with such 

legislation which laid down the procedure and eligibility based on service records. The demand 

for procedure and rule of appointment for such an important position seems very correct same 

must also be done for the appointment of the Chief Justice of India and Judges of the Supreme 

court who are the custodians of the constitution. In the case of the collegium system, it is alleged 

that some people are favored for an appointment. 

Another aspect is that it is always proposed that bringing transparency involves the judiciary!! it 

is logical that if a person from the executive or legislature can be corrupt then the judicial person 

may also be. Does judicial intervention essential for every work of administration? And if it is 

then the people must elect the judiciary rather than the legislature there must have some sort of 

belief in the institutions. 

Despite the dominance of the executive the judiciary is seen as an institution that is independent 

and it is a general belief that if the judiciary is involved then it will be the right decision, in other 

words, the judiciary is seen as the only institution that works fairly and this is why the petitioner 

demands to involve CJI in the process. The reason for such faith in the judiciary is that if we 

compare the procedure of appointment to a higher position between judiciary and executive in 

the case of the former it is mostly done on basis of experience and work record but in the case 

of the latter, it depends upon the will of the government as they appoint them and have the 

power to remove them this very point bring people faith in the judiciary while they don’t trust 

executive that much.  

The intervention of the judiciary seems to be one solution but we already have an example of 

the appointment of the chief of CBI where the Chief Justice is involved but most of the time it 

remains in controversies and Supreme Court had already noted that “CBI works like a parrot of 

government”3 Hence the involvement of Chief justice in the current system cannot be a very 

effective solution as in the appointment of Election commissioner cabinet also plays an 

important role as the president act as per aid and advice of Prime Minister and Cabinet that 

 
3 Manohar Lal Sharma v. The Principle Secretary & Others, (2014) 9 SCC 516. 
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means the view of Chief Justice will be considered by the cabinet which does not seems very 

logical. 

One way is going for the independent committee which will recommend the name the question 

will be who will be part of the committee in the appointment has to be done president which 

means still the government will influence the process. 

Our administrative system is similar to the British system we have a lot in common so we can 

opt for the procedure of appointment of the British election commission4 with change as per our 

requirements. We can have a committee responsible for the appointment of election 

commissioners consisting of the Speaker of Lok Sabha, Leader of Opposition, and Prime 

Minister to whom major political parties with a minimum seat or share of the vote as fixed by 

legislation will recommend as proportionate to their share in parliament the names of officials 

who should be appointed as election commissioner with the reason of their choice and the 

committee must have to select few names from among them. The preference can be given to 

larger parties that few officials must be from their choice and all others who have fewer seats can 

give their name on behalf of them with consultation among them. There can be one member 

from among the commissioner to whom based on expertise the post of chief election commission 

will be given but he will have the same power as other commissioners. The committee will 

recommend the names to a president who will appoint them as an independent body. In this 

way, we can ensure diversity of background among the election commissioner and there will be 

no chance of influence of government as they will come from different political backgrounds so 

they take action even against the government which is the aim of creating an election 

commission. Also, security of tenure can be ensured by this system as they will be appointed for 

a fixed period and removal will be subject to the approval of parliament which will give them the 

security of tenure so that they can act effectively. 

Conclusion 

It is clear that there is a need for reformation in the appointment procedure of election 

commissioners as government influence is quite evident but judicial intervention also cannot be 

an effective measure such intervention will be questioned upon integrity and sovereignty of the 

 
4 The Electoral Commission, Selecting Our Commissioners, 12th Dec. 2022,  
https://www.electoralcommission.org.uk/who-we-are-and-what-we-do/about-us/commissioners/selecting-our-
commissioners. 
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legislature which is elected by people and to the executive which is responsible for implementing 

laws and policies. Instead, we can opt for the British system which has proven effective in 

ensuring an independent election commission and in conducting elections in a free and fair 

manner. By involving political parties in the process this system has eliminated the chance of any 

misconduct or favoritism by commissioners as all of them come with a choice of different 

political parties.  

Hence as stated by Chief justice D.Y Chandrachud in a recent case that “no institution is a 

hundred percent perfect in democracy”5 so we should proceed toward a change in process of the 

appointment of election commissioner and substitute with the British system which seems 

suitable.  

 

 

 

 

 
5 Kanu Sarda, No institution perfect in democracy including collegium system: CJI Chandrachud, India Today, 12th Dec. 
2022, https://www.indiatoday.in/law/story/no-institution-perfect-in-democracy-including-collegium-system-cji-
chandrachud-2301879-2022-11-25. 
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