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Marital Rape: A Socio-Legal Dimension 
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Abstract 

This article critically analyses the loopholes in section 375 of the Indian Penal Code, 1860 and the 

current scenario of the justice system regarding the rape laws in India. The article sheds light on the 

notion of society and how our society is dealing with rape victims, especially the victims of marital 

rape. Marital rape can be defined as a forced sexual act within the marriage institution where, the 

husband, without the wife’s consent, forces her to perform sexual acts with him. The author is in 

favour of criminalising the exception of marital rape by taking into account its consequences. The 

author will analyse awareness with respect to this offence in the society and emphasise on the 

judiciary's role in bringing about change in the provision of section 375 of the Indian Penal Code, 

1860. The article also deals with the need and importance of introducing new laws to maintain the 

dignity of married women. The central idea of this article is to convince people to consider marital 

rape as a heinous offence and try to bring positive changes in the patriarchal thoughts of society. 
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Introduction 

“Her friends used to tell her it wasn’t rape if the man was her husband. She didn’t say anything but inside 

she seethed; she wanted to take a knife to their faces” – F.H BATACAN.  

India is a country where women are treated as a goddess, unfortunately, even in such a country, 

women are not even safe in their houses. Non-consensual sex within marriage is not considered 

an offence in Indian law even in the 21st century. Should marital rape be considered an 

exception to rape or a privilege given to a husband to treat his wife like a toy? It has been 75 years 

of Independence, and still, we lag behind in protecting our females from the devils. What would 

be more dangerous if a woman is living with a devil in a house? Marriage is an institution which 

is primarily based on trust and tarnishing that trust by forceful sexual intercourse should be 

considered a grave offence as it not only breaks women physically but also mentally. In India, the 

cases of marital rape are increasing day by day but our justice system is barred from doing 

anything because of the tag “MARITAL RAPE IS AN EXCEPTION TO RAPE”. It is high time 

to raise concern over this issue because nowadays marital rape is not only seen as an exception 

to rape but it is used as an immunity by the male to hide their acts behind this exception of the 

IPC. 

Marital rape, as its name suggests, is an act equivalent to rape but it is not an offence because of 

the word ‘MARITAL’ attached to it. It perpetuates the concept that a man has control over the 

body of his wife and if such a man forces his wife to have sex with him without her consent, she 

cannot go to the police and file a complaint for the offence of rape. 

For a long time, we have been living in a patriarchal society where women are oppressed by men 

and the exception of marital rape shows that we have not come out of this society to date. 

It is not as harsh as it seems to be as there is a certain exception (for example, age) of marital 

rape, but what about those women who don’t fit into these exceptions. Do they not have right 

over their own body? Society needs to understand that no one has control over a human being 

so the only one who can have autonomy over a female body is the female herself. 

 

Laws Associated to Marital Rape in India 

The term ‘Marital Rape’ is not mentioned in the IPC. It is interpreted through exception 2 of 

section 375 of IPC. Section 375 defines Rape, who can commit rape and how this wrongdoing 

is being committed. 
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Rape is said to be performed if the circumstances in which the sexual intercourse happened fall 

underneath any of the following seven descriptions2: 

1. The act was done against the will of the woman. 

2. Woman didn’t provide her consent  

3. The consent of the woman was taken under the threat of death or hurt to the woman or any 

person of her interest.  

4. The man committing the act is not the lawful husband of the woman but makes the woman 

believe that he is her spouse.  

5. Having the consent of the woman, when she is in a state of unsound mind, due to the 

ingesting of liquor or other noxious materials.  

6. Without or with the consent of a woman aged less than 18 years 

7. When a woman is incapable of communicating her consent because of the force used by the 

man. 

There are certain exceptions of section 375 –  

Exception 1. A medicinal process or involvement shall not constitute rape. 

Exception 2. Sexual acts by a man with his wife who is above the age of fifteen are not rape. 

This exception 2 brings Marital rape into the picture as it clearly states that if a man forcefully 

has sex with his wife and the wife is not under the age of fifteen, then this act of forceful sexual 

intercourse is not considered rape. From this exception 2 it is also interpreted that there is an 

exception of this exception 2 as well which is if a husband has sexual intercourse with his wife 

without her consent who is under 15 years of age, the husband is liable under section 375 of IPC 

for committing an offence of rape. Another exception to this is mentioned under Section 376B3 

which states that when a married couple is living separately due to a decree of separation or 

otherwise, and the husband forces his wife to indulge in sexual acts with him, the husband shall 

be punished with imprisonment for not less than 2 years which can be extended to 7 years and 

also be liable to fine. 

 
2 Indian Penal Code, 1860, § 375, No. 1, Acts of Parliament, 1860 (India) 
3 Indian Penal Code, 1860, § 376B, Acts of Parliament, 1860 (India) 
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But again, a loophole in the justice system comes to the light: What about married women above 

the age of 15 who don’t live separately from their husbands? Is our justice system not capable 

enough to protect the dignity of these women? The case of Independent thought v. Union of India 

(2017), concerned with the marital rape of a girl child aged between 15 to 18 years, concluded 

by striking down the exception of marital rape in so far it relates to the girl child who is below 

the age of 18 and declares this exception arbitrary and inconsistent with the POCSO Act. 

Many questions arise when we talk about the exception of Marital Rape but no one is ready to 

give importance to this as the mindset of society is stuck to only one patriarchal thought that if 

a woman consents to marry a man, then she is also consenting to have sexual intercourse and 

cannot deny her husband to not have sex; and somehow the legislature and judiciary are also 

struck into these patriarchal thoughts. 

The exception of marital rape also violates the fundamental rights enumerated in Part III of the 

Indian Constitution. It violates Article 14 by creating two categories of women on basis of their 

marital status and Article 21 as the right to personal liberty, privacy, dignity, and bodily integrity 

is equated with the right to make picks associated with sexual activity. 

 

Societal Aspects of Marital Rape 

Society is made up of people having different opinions. Some will say it is essential to criminalise 

marital rape, and others will not. But the majority of people are surrounded by a myth that 

marital rape is not as much of a traumatic experience as other categories of rape (rape by 

strangers). If we look into the cases of rape, most of the rapes are committed by the family 

members of the victims. Rapes committed by someone known can give more grave traumas as 

once the victim had trusted that person for her safety while now, he is the one who is exploiting 

her physically and mentally. 

The logic behind this exception of marital rape, the wife is obligated to fulfil the needs and 

expectations of the husband and sex is one of that needs. According to Indian society, intercourse 

is an important part of marriage and none of the partners can withhold it. It is an assumption 

that when a couple gets married, the woman gives consent for having sex with her husband and 

cannot retract the consent. 

Public opinion can lead to arguments in favour of criminalizing marital rape or against it. 

Majority of public will argue against it because there can be consequences for criminalising 

marital rape, misuse of legal provisions and fake complaints can be filed for the sake of extorting 
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money or revenge. Criminalising marital rape can also increase the burden on the judiciary as 

the offence of marital rape can be very difficult to prove due to the lack of sufficient evidence or 

witnesses. It can also lead to the breakdown of marriage even if the husband is not at fault. 

However, this does not imply that in the name of consequences we again stand in favour of this 

colonial-era law. 

Rape is an offence whose punishment is not only faced by the offenders but also by the victims. 

Law punishes the offenders and society punishes the victim by blaming them and making 

statements like boys will be boys. It becomes the fault of the victim as she tried to attract the 

men, women should wear covered clothes or they should not go out of the house at night. Even 

women are not going outside their houses they are being raped in the houses by their spouses 

but no one is considering it as rape. Society is making their life pathetic by defining “manhood” 

as a dominant and sexually aggressive feature. Sometimes the family of the victim itself gives 

suggestions such as forceful sex happens between the spouse; the wife has to fulfil all desires of 

the husband and it is always the wife who has to adjust. 

The only relief given to the victim of marital rape is Divorce but, here also rape is not a ground. 

Women have to hide the act of rape under the cover of cruelty to get relief. Even getting relief 

from her husband’s cruelty, she has to face the cruelty of society. Society possesses unpleasant 

behaviour towards divorced women, they have to face many destructive rumours and difficulties 

in starting a new life. 

 

Recent Developments and Judicial Interpretation of Marital Rape in India 

As time passes, certain sections of society have started working to change these laws which are 

against basic human rights such as the right to live life with dignity and the right to sexual privacy. 

The Protection of Women from Domestic Violence Act, of 2005 was passed to reflect marital 

rape as a form of local violence. Under this, a female can go to a court of law and get a lawful 

separation from her husband for marital rape. Justice JS Verma’s committee, formed in 2012 

afterwards the Delhi gang rape case recommended the criminalisation of marital rape but the 

legislature had no time for this serious issue.  
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The Division Bench of the High Court of Kerala while hearing the petition of 20154 

acknowledges that although marital rape is not criminalised under IPC, it does not avert the 

court to recognise marital rape under the form of cruelty for granting a divorce. The court of law 

stated, “Merely for the reason that the law does not identify marital rape under penal law, it does 

not prevent the court from identifying the similar as a sort of cruelty to grant a divorce”5. 

In the recent judgement of Karnataka High Court, Hrishikesh Sahoo v. State of Karnataka6, Justice 

M Nagaprasanna said that when the husband “rapes” a wife, he cannot entitle the protection of 

exception computed under Section 375 of the Indian Penal Code (IPC), since the exemption is 

not “absolute”7. The court of law also held that no immunity in law can be so unqualified that 

it becomes an authorization for the commission of misconduct against the social order. This 

judgement can be seen as a commendable step taken by the justice system to curb this situation. 

SC stays this judgement after seeing the mixed reactions of the public but later SC rejected to 

stay the Karnataka HC directive permitting a trial against a man for assaulting his wife. 

On May 11, 2022, Delhi HC delivered a fragmented judgment by a division hence of justice 

Rajiv Shekhder and C. Hari Shankar8. Justice Shekdher’s observation ruled in favour of striking 

down exception 29 for being steeped in patriarchy and misogyny. In his opinion, the wrongdoing 

of rape and the grievance caused remain equal regardless of whom the offender10 is and 

considered this exception of marital rape unreasonable and arbitrary. Meanwhile, Justice 

Shankar ruled against striking down marital rape. Justice Shankar held the questioned exception 

does not interrupt article 14, it is grounded on an intelligible differentia having a rational nexus 

with the object both of the disputed exception as well as section 375 itself11. 

Many NGOs spread awareness and support the victims of marital rape. In Delhi HC split verdict, 

the petition was filed by RIT Foundation, All India Democratic Women’s Association. Shakti 

Shalini12, another organisation runs pan – India helpline numbers through which victims get in 

 
4Kamini Sharma, Is marital rape a form of cruelty? Can it be a ground for divorce? HC examines, SCC Online Blog, 2nd 
Dec, 2022, 7:35 PM, https://www.scconline.com/blog/post/2021/08/10/marital-rape. 
5 Ibid. 
6 Kaleeswaram Raj, Why Karnataka marital rape verdict is problematic, The New Indian Express, 3rd Dec 2022,  
https://www.newindianexpress.com/opinions/2022/apr/15/why-karnataka-marital-rape-verdict-is-problematic-
2442098.html#:~:text=Why%20Karnataka%20marital%20rape%20verdict%20is%20 . 
7 Ibid. 
8 Zeb Hasan, Delhi HC's Split Verdict on Marital Rape: Highlights of What the 2 Judges Said, The Wire, 4th Dec. 2022, 
https://thewire.in/law/delhi-hcs-split-verdict-on-marital-rape-highlights-of-what-the-2-judges-said. 
9 Section 375 IPC. 
10 Supra Note 8. 
11 Ibid. 
12Ketaki Desai, This NGO supports survivors of marital rape, The Times of India (Dec 04, 2022, 2:15 PM), 
https://timesofindia.indiatimes.com/home/sunday-times/this-ngo-supports-survivors-of-marital-
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touch with counsellors. Women are often not aware of marital rape as a kind of violence 

therefore these organisations spread awareness in society and educate women about their rights. 

The organisations also work on rehabilitation for survivors, who struggle to find family support 

or a steady source of income. 

Conclusion 

India is one of the countries that are yet to criminalise marital rape. I would like to conclude by 

stating that marital rape is a continuous order of sexual violence which annuls the civil liberties 

of an individual entirely. Marital rape is undeniably a serious form of female abuse which 

necessitates government interventions. Women raped by their husbands are more vulnerable to 

a variety of attacks and suffer from physical and emotional issues. Marital rape must be outlawed 

due to the gravity of the consequences of this offence. Earlier states consider marital rape as a 

family issue but in recent times state starts intervening in this issue. Rape is rape regardless of 

the relation possessed by the offended to the victim. There are many dodges in the laws which 

protect females from domestic violence or other offences as it doesn’t straightforwardly talk about 

marital rape. There is an urge to introduce new laws which particularly talk about marital rape. 

Indian law system now has to consider husband and wife as a distinct and sovereign legal entity 

and in this current era, jurisprudence should openly be anxious about the safety of females 

irrespective of the discrimination of the marital status. Thus, it is high time that the 

administration should take necessary steps and brought marital rape into the interior preview of 

rape by eradicating exception 2 of section 375 of IPC, 1860 because it restrains married women 

from exercising their legal rights. India is a developing country and these kinds of laws are an 

obstruction on the path of development of the nation. 50% of the population consists of women 

and not protecting their rights can affect the country’s overall development. The only solution 

to this matter is to criminalise marital rape and give protection to married women so that they 

can exercise their rights without any fear or pressure, have autonomy over their bodies and live 

their life with dignity as a wedding does not amount to irrevocable accord to copulation. 
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