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Restitution of Conjugal Rights – A Mutilating Blot on Indian Marital 
Society 

By Rupesh Dutta1 

 

Change is the law of nature. India’s matrimonial law has drastically transformed in the last few 

decades and with it is coming to a steady firmness for women in terms of rights which have been 

majorly truant in the Indian social structure we have had. The wind of transformation is the result 

of a constant decades-old clamor raised by the civil societies, women's rights organizations to equate 

women with rights in the sacrosanct institution of marriage.  

However, the goal is yet too remote as the obsolete concepts of Restitution of Conjugal Rights haunt 

the purpose of marriage as it continues to stay in India as relevant matrimonial legislation being 

unwantedly followed in the country of over a 138-crore2 population. 

Marriage in Indian society has been termed a sacrosanct institution, given the role it plays in human 

resource generation and the maintenance of the social order in the society. Given the era, we live in 

and the kind of departure we have made in terms of our social and matrimonial living, ideally, 

spouses should have equal rights within marriage and also when it comes to end the tie. However, 

Section 9 of the Hindu Marriage Act defines a Restitution of Conjugal Rights concept where a 

spouse has the right to approach the court to seek an order to get back his/her spouse for 

cohabitation after either of the duos have moved out of the other’s society, and regarded as 

exercisable in law by each partner in a marriage, actually nullifies India’s matrimonial growth and 

emerges as a blot on the purpose of marriage even when the country from where the concept emerged 

has long done away with.  

The provision of Section 93 mentioned in the Hindu Marriage Act, 1955 precisely calls for 

restoration of those rights that were enjoyed by the parties of the couple previously. The test of 

Hindu law speaks about the concept of “let mutual fidelity continue until death” and if either of the 

 
1 Student at Campus Law Centre 1, Faculty of Law, University of Delhi (Batch of 2023). 
2 Worldometer, 1st Oct. 2021, 12:52 AM, https://www.worldometers.info/world-population/india-population/ . 
3 Restitution of Conjugal Rights - When either the husband or the wife has, without reasonable excuse, withdrawn from the 
society of the other, the aggrieved party may apply, by petition to the district court, for restitution of conjugal rights and the court, on 
being satisfied of the truth of the statements made in such petition and that there is no legal ground why the application should not 
be granted, may decree restitution of conjugal rights accordingly. 
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spouses withdraws from it and leaves the society without any particularly reasonable excuse then the 

burden to satisfy the court about the authenticity of the statements mentioned in the petition stands 

for the concerned spouse, after which the decree shall be granted. Under such a situation the other 

party can approach the court seeking the conjugal rights under the concept of Restitution of 

Conjugal Rights accordingly. 

This means that if the spouse refused cohabitation (sexual intercourse), the other party has the free 

option of approaching the family court seeking a decree for cohabitation, and in that situation, if 

the order of the court is not complied with, the court takes strict measures. While the concept of 

Restitution of Conjugal Rights is gender-neutral and either of the spouses can apply for it through a 

plea in the court, it is mostly the women who get impacted in both ways--physically and mentally. 

Though the order is appealable at the higher courts yet such treatment to women in the first place 

is highly discriminative, tormenting, and at the same time infringing on two important Fundamental 

Rights mentioned in the Indian Constitutional “Right to Privacy and Right to Life”. The time has come 

when India should either amend or do away with the discriminative and violating Act, allowing 

women in the society a right to practice their choice with honor. 

It won’t be wrong to say that the legislation not only allows society to compel her to get back into 

cohabitation when she has deliberately in her all senses made the decision to part ways from her 

spouse. Instances of such reasonable excuses can be the first being the domestic violence from the 

side of the husband which is mainly a severe conduct issue and on the other side if she finds it 

difficult to adjust with him on whichever ground such as professional or other ambitions for which 

her matrimonial home does not allow her the freedom on trivial conventional grounds. In such 

situations if the husband filed a plea for Restitution for Conjugal Rights and receives a court decree 

in his favor, will only demoralize women to be back in a confined four walls where she won’t just 

have to live a suppressed life but get into a sexual relationship with a person she does not intend to, 

questioning the two important fundamental rights of the Indian Constitution -Right to Privacy and 

Right to Life. 

Even in the landmark case of Swaraj Garg v. K.M. Garg4,the Delhi High Court in a letter patents 

appeal (LPA) said that if the principle of Hindu Law was held to give the exclusive right to the 

 
4 AIR 1978 Del 296. 
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husband cherry-pick upon the marital home for the couple without considering the merits of the 

claims of the wife, it would violate Article 14 of the Constitution. 

When the husband and wife are employed at different places even before the marriage and the wife 

is earning more than the husband, there is a sufficient reason for the wife to stay separately and 

hence the petition of restitution of conjugal rights by her spouse should not have the locus standi 

to stand in the court and bound to see a decline. Nothing in the Hindu personal law gives authority 

to any provision of the legislation saying that the wife has no say in choosing the place of a 

matrimonial home. 

In most of the cases following the decree by the court, the woman is called back to the home of her 

spouse and compelled to cohabit, no wonder in what situations, and also what happens thereafter 

is never questioned as marital rape is yet to be recognized in India. 

Let’s not forget when the subsequent governments, not just in India but elsewhere in the world too 

are making umpteen attempts for the uplifting of the living standards of women in its society, 

legislations such as the Restitution of Conjugal Rights, apart from being a blot, also create a 

permanent bollard on the way of women empowerment.  

When we condemn a rape incident happening in any corner of the nation or the world where the 

mental, physical and moral mutilation of a woman happens, the same gory act by a man on his wife 

can’t be slipped off legally especially just by giving the cover of a marriage and its vitality to be 

insulated for the betterment of society. Never would it be wrong to say that Restitution of Conjugal 

Rights is a milder and surreptitious grant of permission to allow a marital rape in case of women 

and any nation which talks of giving women equal right to at par of man needs to chuck it out of 

the marital legislation it follows, for a conventional society like India it certainly is a must. 

Of late India has been a beacon of hope for many Asian nations who have been taking inspiration 

on the sustainability of the institution of marriage, however, it also becomes important for them to 

be aware of the draconian provisions such as the Restitution of Conjugal Rights that Indian legal 

system still follows, which goes opposite to all welfare schemes for the women and crumples down 

the persona India has built for its women worldwide. 
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